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KEWANEE PRIVATE UTILITIES CO. v. NORFOLK SOUTH- 
ERN R. CO. 

March 16. 1916. 

[88 S. E. 95.] 

1. Carriers (§ 83*) — Shipper's Order Notify — Unauthorized Delivery 
— Ratification.— Plaintiff sold two water systems to a dealer, and 
shipped the systems by defendant railroad. The bills of lading were 
taken to the shipper as consignee, with instructions to notify the 
dealer of the arrival of the goods, to deliver same only upon sur- 
render of the original bills of lading. The bills of lading, with drafts 
attached, were sent to a bank at destination, with instructions to turn 
the bills over to the dealer on payment of the drafts. The dealer did 
not pay the drafts or take up the bills of lading, but upon arrival 
of the water systems sold them to certain persons, to whom defend- 
ant wrongfully delivered, without procuring the surrender of the 
bills of lading. The drafts not having been paid, the bank returned 
the bills of lading and drafts to plaintiff who thereupon sent its rep- 
resentative to interview the dealer and secure a settlement. Upon 
consulting the dealer, the representative discovered defendant's 
wrongful delivery, and announced his intention of taking the matter 
up with defendant's agent, whereupon the dealer said he would give 
the representative a check for the entire amount due, which he did, 
requesting him not to present it for payment for several days to al- 
low the dealer to make a deposit to meet the check, to which the 
representative agreed. Plaintiff did not surrender the drafts and 
bills of lading to the dealer, but sent the check in for collection. The 
check was dishonored, and plaintiff obtained no payment whatsoever. 
Shortly thereafter plaintiff demanded the value of the shipment from 
defendant, and upon the latter's refusal to pay, brought this action 
to recover such value. There was nothing further to indicate an 
intention to accept the check as payment, or to ratify the wrongful 
delivery nor was the position of the defendant altered by reason of 
the acceptance of the check. Held,- that the acceptance of such 
check, under the circumstances, was not a ratification of defendant's 
wrongful delivery, precluding a recovery by plaintiff for the value of 
the water systems, since the mere giving of a check for an antece- 
dent debt is not an absolute payment and extinguishment of the debt, 
in the absence of an agreement giving it that effect. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 308-315; 
Dec. Dig. § 83.* 2 Va.-W. Va. Enc. Dig. 678.] 

2. Carriers (§ 83*)— Unauthorized Delivery— Shipper's Remedies.— 
To recover the value of such water systems the shipper had the fol- 

*For other cases see same, topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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lowing remedies: It could have sued the dealer on the original trans- 
action, or the purchasers of the water systems from the dealer, or 
the railroad for the wrongful delivery. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 308-315; 
Dec. Dig. § 83.* 2 Va.-W. Va. Enc. Dig. 713.] 

3. Carriers (§ 83*)— Wrongful Delivery — Ratification — Intention.— 
In all cases of wrongful delivery by carriers without the surrender 
of the bill of lading, the controlling consideration in determining 
whether the acceptance by the shipper of a draft, check, or partial 
payment from the consignee constitutes a ratification of the wrong- 
ful delivery is whether the acceptance of such paper or part payment 
was intended as a ratification. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 308-315; 
Dec. Dig. § 83.* 2 Va.-W. Va. Enc. Dig. 677.] 

4. Carriers (§ 83*)— Wrongful Delivery— Ratification— Requisite 
Knowledge. — In order to release a carrier from a wrongful delivery 
on the ground that the person injured thereby has ratified the de- 
livery, it must plainly appear that the ratification was intended and 
took place with full knowledge on the part of those to be affected 
thereby of all the material facts. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 308-315; 
Dec. Dig. § 83.* 2 Va.-W. Va. Enc. Dig. 677.] 

Error to Circuit Court of City of Norfolk. 

Action by the Kewanee Private Utilities Company against the 
Norfolk Southern Railroad Company. From a judgment for 
defendant, plaintiff brings error. Reversed. 

B. R:F. Wells, of Norfolk, for plaintiff in error. 
Jas. G. Martin, of Norfolk, for defendant in error. 



MITCHELL v. SOUTHERN RY. CO. 

March 16, 1916. 

[88 S. E. 56.] 

1. Carriers (§ 286 (1)*)— Carriage of Passengers— Premises — Neg- 
ligence. — Where a railroad company furnished . a smooth and safe 
gravel walk to a shed built for the use of passengers embarking and 
debarking at a flag station, it is not liable for defects in the way lead- 
ing to a signal tower at that point, which was riot designed for the 
accommodation of passengers. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 1142, 1152; 
Dec. Dig. § 286 (1).* 2 Va.-W. Va. Enc. Dig. 700.] 

2. Carriers (§ 286 (7)* — Carriage of Passengers— Stations. — A rail- 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 



